
ATTACHMENT FOR ITEM 11.4 OCM 25 NOVEMBER 2015 

This is the report in full that was present to the OCM 28 October 2015 – Item 11.2 
 

RESERVE 49809 - COMMON 
 RES49809 
 
 AUTHOR 
 CHIEF EXECUTIVE OFFICER  
 
 DISCLOSURE OF ANY INTEREST 
 Declaration of Interest: 
 Nature of Interest: 
 
 Moved  Cr (Cr to nominate which option when moving the motion) 
 Seconded Cr 
 
 Officer Recommendation 
 That Council: 
  

1. Note the administration’s actions in regard to the Council Resolution of 
September 2015 concerning the application from Mrs Hargreaves in relation 
to a licence to occupy a portion of Reserve 49809. 
 
 

Option 1 
 
Instruct the administration to further assist Mrs Hargreaves in preparing an 
Application to occupy a section of Reserve 49809 including a valid Public 
Liability Policy to the value of $10 million to be submitted to Council at the 
Ordinary meeting to be held on 25 November 2015 for consideration.   
 
Or 
 
Option 2 
 
Instruct the administration to issue an infringement to Mrs Hargreaves under 
Section 3.13(i) (o) of the Shire of Shark Bay Local Government Property Local 
Law and commence subsequent action in accordance with Councils Local 
Laws section 10 enforcement. 
 
 
Or 
 
Option 3 
 
Instruct the administration to further explore the option of seeking personal 
indemnification from Mrs Hargreaves that indemnifies the Council from any 
accident or injury arising due to the occupation of reserve 49809 under a 
licence issued by the Council in accordance with the Management Order.  

 
 

BACKGROUND 
The Shire council at the ordinary meeting held on 26 August 2015 resolved the 
following 
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Instruct the administration to further assist Mrs Hargreaves in preparing an 
Application to occupy a section of Reserve 49809 to be submitted to Council at 
the Ordinary meeting to be held on 30 September 2015 for consideration.   
 
This instruction was undertaken which resulted in a report being presented to the 30 
September 2015 meeting at which the Council resolved as follows: 
 
That a licence to occupy an area of 2.52 Hectares of the Reserve 49809 – 
Common as depicted on map attached and in line with the configuration 
submitted by Mrs M Hargreaves be further considered by Council at the 
October 2015 meeting of Council and subject to the submission of a valid 
Public Liability Policy to the value of $10 million. 
 
Correspondence was sent to Mrs Hargreaves on the 5 October 2015 advising of the 
Council Resolution, at the time of writing this report the following response has been 
received: 
 
Shire of Shark Bay 

 
Commonage issues – Mrs. M.A.Hargreaves 

 
Public liability - $10,000.00 

 
I refer to your recent communications & in particular the subject of my being expected to 
take out Public Liability Insurance to the value of $10,000.00 

 
1. My husband is currently pursuing the  matter of possible corruption on the part of the 

Administrative staff of the Shire of Shark Bay which in turn – if proven - the Council 
will be held responsible for. 

2. Until this matter is cleared up I will not be involved in any dialogue with the Shire 
where it comes to such questions of Public liability. 

3. On this subject I advise the Council members that with the removal of the gate 
first installed by the this Shire deterring public access to the Public the 
business of acquiring Public liability is extremely hard. 

4. Additional obstacles faced revolve around the age of the horse who is 36 years of 
age. An extract from the 6th lot of Insurance Brokers we have approached – without 
any chance of effecting cover – runs as follows:  

 
Further to my phone message I just left for you, it would seem that we will not be able 
to place the Liability insurance for your horse. 
I had a look at some options and it would seem that you are unable to get the Liability 
insurance without first insuring the horse itself. Due to the age of your horse, this 
does indeed pose some problems. 
 
One option would be if you have a farm insurance policy somewhere, it may be able 
to be extended to cover the liability for the horse…etc. 
 
You will be contacted by the appropriate Gov’t Dept. in due course & in the meantime 
please conduct any such communications  you have in mind with my husband. 
 
Thank you.  
Mrs M.A. Hargreaves 
4.30 pm 19th Oct. 2015 
 

 COMMENT 
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A copy of the two previous reports that were presented to the August 2015 and 
September 2015 meeting of Council are attached at the end of this report. 
The Council at the August 2015 meeting was presented with the following options and 
resolved to adopt option 1.  

 
Option 1 
 
Instruct the administration to further assist Mrs Hargreaves in preparing an 
Application to occupy a section of Reserve 49809 to be submitted to Council at 
the Ordinary meeting to be held on 30 September 2015 for consideration.   
 
Or 
 
Option 2 
 
Instruct the administration to issue an infringement to Mrs Hargreaves under 
Section 3.13(i) (o) of the Shire of Shark Bay Local Government Property Local 
Law and commence subsequent action in accordance with Councils Local 
Laws section 10 enforcement. 
 

The administration carried out the Council’s Resolution which resulted in the 
presentation of the application from Mrs Hargreaves at the September meeting of 
Council and the subsequent resolution that required the application to have evidence 
of a valid Public Liability Policy to the value of $10 million. 

At indicated by Mrs Hargreaves correspondence she has not provided evidence of the 
required Public Liability Policy. 

The Council if it considers that additional time may result in the submission of the 
required Public Liability Policy consider allowing allow further time to meet the 
conditions or consider the adoption of recommendation to which will be the 
commencement of legal action in accordance with Council Local Laws. 

The Council could also consider waiving the requirement of external public liability 
insurance and seek private indemnification from the applicant that they will be 
responsible for any accident or injury that occurs to any other party due to their 
occupation of a portion of the reserve. 

This may be an option to further explore however it may not fully protect the Council 
from any possible liability claims as joint negligence may be claimed as contributing to 
any accident or injury. 

The Council would need to be confident that it had taken all reasonable steps to require 
the applicant to have an adequate insurance policy or the means to ensure any risk 
would be adequately addressed. 

The Council may also consider the information that Mrs Hargreaves has included in 
her correspondence that the horse is 36 years old and perhaps consider a reduced 
tenure on the licence to occupy. 

The minimum tenure is one (1) year with a maximum up to five (5) years. 

 

 LEGAL IMPLICATIONS 
  

 The Council has a Management Order for Reserve 49809 in accordance with the 
Land Administration Act 1997. 
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The conditions of the Management Order 
 
(i) To be used for its designated purpose of “Common “only 
(ii) Power to license for the designated purpose is granted for the whole or any 

portion thereof for any term not exceeding five (5) years from the date of 
license subject to the approval in writing of the Minister of lands being first 
obtained to each and every licence pursuant also to the provisions of section 
19 of the Land administration Act 1997. 
 

The Management Order enables the Council to grant individual licences and impose 
conditions in regard to the licence, which are then reviewed and ratified or amended 
by the Minister or their delegated officer. 
 
The Shire of Shark Bay Local Government Property Local Law in part states: 
 
2.1 Determinations as to Use of Local Government Property 
(1) The Local Government may make a determination in accordance with Clause 2.2 - 

 
(a) setting aside specified Local Government property for the pursuit of all or any of the 

activities referred to in Clause 2.7, 

  

 The council has made the following determination 
 Animals on local government property 

 
a. Unless authorised by a written law, or by a permit or a determination, a person must not 

tether any animal to a tree, shrub, tree guard, wall or fence or permit any animal to enter 
on or into any local government property. 

b. This clause does not apply to a guide dog used for the assistance of visually impaired 
persons. 

c. Pursuant to clause 3.13(1)(o) of the local law, subject to the person in charge of the animals 
concerned obtaining a permit beforehand and compliance with any conditions listed in the 
permit or this determination, the following areas of local government property may be used 
to depasture, take on to, or allow to enter or remain upon, any animal as permitted: 

 
i. Reserve 49809, known as the Denham Town Common. 

 
 

3.1 Application of Part 
 This Part does not apply to a person who uses or occupies Local Government property under 

a written agreement with the Local Government to do so. 
 

3.2 Application for Permit 
(1) Where a person is required to obtain a permit under this Local Law, that person shall apply for 

the permit in accordance with subclause (2). 
 
(2) An application for a permit under this Local Law shall - 
 
 (a) be in the form determined by the Local Government, 

 (b) be signed by the applicant, 

 (c) provide the information required by the form, and 

 (d) be forwarded to the Chief Executive Officer together with any fee imposed and 
determined by the Local Government under and in accordance with Sections 6.16 to 
6.19 of the Act. 
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(3) The Local Government may require an applicant to provide additional information reasonably 

related to an application before determining an application for a permit. 
 
(4) The Local Government may require an applicant to give local public notice of the application 

for a permit. 
 
(5) The Local Government may refuse to consider an application for a permit which is not in 

accordance with subclause (2). 
 

3.3 Decision on Application for Permit 
(1) The Local Government may - 
 
 (a) approve an application for a permit unconditionally or subject to any conditions, or 

 (b) refuse to approve an application for a permit. 
 
(2) If the Local Government approves an application for a permit, it is to issue to the applicant, a 

permit in the form determined by the Local Government. 
 
(3) If the Local Government refuses to approve an application for a permit, it is to give written notice 

of that refusal to the applicant. 
 
 

3.4 Conditions which may be Imposed on a Permit 
(1) Without limiting the generality of Clause 3.3(1) (a), the Local Government may approve an 

application for a permit subject to conditions relating to - 
 
 (a) the payment of a fee, 

 (b) compliance with a standard or a Policy of the Local Government adopted by the Local 
Government, 

 (c) the duration and commencement of the permit, 

 (d) the commencement of the permit being contingent on the happening of an event, 

 (e) the rectification, remedying or restoration of a situation or circumstance reasonably 
related to the application, 

 (f) the approval of another application for a permit which may be required by the Local 
Government under any written law, 

 (g) the area of the district to which the permit applies, 

 (h) where a permit is issued for an activity which will or may cause damage to Local 
Government property, the payment of a deposit or bond against such damage, and 

 (i) the obtaining of public risk insurance in an amount and on terms reasonably required 
by the Local Government. 

 
(2) Without limiting Clause 3.3(a) and subclause (1), the following paragraphs indicate the type 

and content of the conditions on which a permit to hire Local Government property may be 
issued - 

 
 (a) when fees and charges are to be paid, 

 (b) payment of a bond against possible damage or cleaning expenses or both, 

 (c) restrictions on the erection of material or external decorations, 

 (d) rules about the use of furniture, plant and effects, 

 (e) limitations on the number of persons who may attend any function in or on Local 
Government property, 

 (f) the duration of the hire, 
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 (g) the right of the Local Government to cancel a booking during the course of an annual 
or seasonal booking, if the Local Government sees fit, 

 (h) a prohibition on the sale, supply or consumption of liquor unless a liquor licence is first 
obtained for that purpose under the Liquor Licensing Act 1988, 

 (i) whether or not the hire is for the exclusive use of the Local Government property, 

 (j) the obtaining of a policy of insurance in the names of both the Local Government and 
the hirer, indemnifying the Local Government in respect of any injury to any person or 
any damage to any property which may occur in connection with the hire of the Local 
Government property by the hirer, and 

 (k) the provision of an indemnity from the hirer, indemnifying the Local Government in 
respect of any injury to any person or any damage to any property which may occur in 
connection with the hire of the Local Government property by the hirer. 

 
3.13 Activities Needing a Permit 
(1) A person shall not without a permit - 

 
 (m) make any excavation on or erect or remove any fence on Local Government property, 

 (o) depasture, take on to, or allow to enter or remain upon Local Government property, 
any horse, sheep, cattle, goat, camel, ass or mule, unless the Local Government has 
made a determination under Clause 2.1(1) of this Local Law, in which event the 
provisions of the determination shall prevail 

 
The penalty for not complying with clause 3.13(i) (o) of the local law is currently 
$100.00. 
 
In the event that an individual does not comply with the local law and continues the 
offence part 10 enforcement section of the local law can be applied 
 
10.1 Offence to Fail to Comply with Notice 

 Whenever the Local Government gives a notice under this Local Law requiring a person to do 
anything, if a person fails to comply with the notice, that person commits an offence. 

 
10.2 Local Government May Undertake Requirements of Notice 

 Where a person fails to comply with a notice referred to in Clause 10.1, the Local Government 
may do the thing specified in the notice and recover from the person to whom the notice was 
given, as a debt, the costs incurred in so doing. 

 
 

10.3 Offences and General Penalty 
(1) Any person who fails to do anything required or directed to be done under this Local Law, or 

who does anything which under this Local Law that person is prohibited from doing, commits 
an offence. 

 
(2) Any person who commits an offence under this Local Law is liable, upon conviction, to a penalty 

not exceeding $5,000, and if the offence is of a continuing nature, to an additional penalty not 
exceeding $500 for each day or part of a day during which the offence has continued. 

 
 FINANCIAL IMPLICATIONS 

The Council recently imposed a fee of $100 per annum for an approved licence for a 
section of the Reserve 49809. 
 
In relation to the occupation of Reserve 49809 without the necessary approvals the 
initial action would be to issue a $100 infringement. 
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In the event that the infringement is not paid and complied with there would be costs 
associated with any ongoing court action. 
 
It is difficult to estimate the cost of any court action or action required to remove any 
structures in place on Council reserve that do not have the required approvals. 
 
The court costs may be in the vicinity of $7,500 - $10,000 and some of these costs 
may be recoverable. 
 
The costs to remove any structures would be incorporated into the operation costs 
associated with the management of Council reserves and in accordance with the 
Local Laws would be recoverable from the person on whom the notice was given. 
 

 
 STRATEGIC IMPLICATIONS 
 There are no strategic implications relevant to this report  
 
 RISK MANAGEMENT 

There are a number of risk factors associated with the licencing of areas of reserve to 
individuals for the keeping of animals.  
 
This includes the environmental degradation of the licenced area, however given that 
the confinement of any animal will cause degradation of the environment, the 
licenced area could be viewed as the sacrificial site. 
 
The issue of free roaming stock is also a risk factor, however Council would be 
mitigated due to the requirements of the policy and conditions of licence. The 
responsibility for wandering stock outside of the designated licence is a breach of 
Council Local Laws and would be the responsibility of the owner of the stock.     
 

 
 VOTING REQUIREMENTS 
 Simple Majority Required 
 
 SIGNATURES 
    
 Chief Executive Officer  P Anderson 
 
 Date of Report     16 October 2015 
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